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HOP DONG GIU'A NHA DAU TU/DOANH NGHIEP DU AN
VA NHA THAU XAY DUNG TRONG DU’ AN PPP

Nguyén Nam Trung — Ban van déng SCLVN
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CAC MAU HOP PONG XAY DUNG TIENG VIET L
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CAC MAU HOP BONG TIENG VIET
‘ ) o ) ) Hop déng dich vu
Co quan ban hanh méu Hop déng Tw van Thiét ké Mua sam hang hoéa Xay lap phi tw van
B Ké hoach DAu tur orZSTT 05/2015/TT-BKHDT 03/2015/TT-BKHDT 14/2016/TT-BKHDT
08/2016/TT-BXD - 09/2016/TT-BXD -
Bo Xay dwng
30/2016/TT-BXD -
Ngan hang Thé gi¢i - Ngan hang phat ) M&u hop dong mua sdm hang héa| Mau hop ddng xay Iap trong )
trién chau A (WB/ADB) trong HSMT Hai hoa 2/7/2015 HSMT Hai hoa 2/7/2015
T ere et Quyén tréing - Quyén d6 2017 (1999) ;
Hiép hdi ky sw tw van qudc té FIDIC 2017 (2006) v
(Hiép hoi Tw véan xay dyng Viét Nam
VECAS dich) Quyén vang 2017 (1999) )
Quyén bac 2017 (1999)
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CAC MAU HOP DONG TIENG ANH
Tén mau Hop déng Hop ddng dich vu tw van hMua sam Xay lap popidengieicilulpRiltvan
ang héa
Consulting Service 2017 (White _ Construction 2017 (Red Book) :
Book)
FIDIC Plant & Design - Build 2017 (Yellow Book)

EPC/Turnkey 2017 (Silver Book) -
Underground Works 2019 (Emerald Book)

Design, Build and Operate 2008 (Gold Book)

Professional Service Contract Supply Contract Engineering & Construction .
(PSC) (SC) Contract (ECC) Term Service Contract (TSC)
NEC4 (Anh
(Anh) Engineering & Construction Contract (ECC) Term Service Contract (TSC)
Design, Build and Operate Contract (DBO)
Engineering, Procurement and : :
Supply for Plant Construction 2013
ENAA (Nhat)

Process Plant Construction 2010 :
Power Plant Construction 2012
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YEU CAU DOI VOT NHA THAU THU'C HIEN DU AN PPP e
DIEU 58 LUAT SO 64,/2020/QH14

- Hop dong ky két (gitra nha thau thuc hién) véi Doanh nghiép d
an PPP phai c6 n6i dung rang budc vé trfé\ch nhiém n‘éu chat
lwong cong trinh ...khdng dap wng yéu cau tai hgp dong dw an
PPP.

- Nha thau dwoc lwa chon phai dap tng day d0 nang lyc, kinh
nghiém, c6 giai phap kha thi thwc hién goi thau, dy an;

Hop dong

- Khuyén khich str dung nha thau trong nwéc doi voi phan cong
viéc ma nha thau trong nwé&c thye hién dwoc; L o
tieng Viét

- Chi st dung lao déng nwéc ngoai néu lao ddng trong nwédc
khéng dap wng yéu cau.

https://thuvienphapluat.vn/van-ban/dau-tu/Luat-Dau-tu-theo-hinh-thuc-doi-tac-cong-tu-so-64-2020-QH14-374160.aspx (truy cap 01/08/2020)
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THAM DPINH, PHE DUYET THIET KE

PIEU 57 LUAT SO 64/2020/QH14
LAP THAM DINH, PHE DUYET THIET KE SAU THIET
KE €O SO

Tham dinh thiét k& xay dwng sau thiét ké co s&
- Lap thiét ké xay dung sau thiét ké co s& glri co' quan chuyén
moén vé xay dwng theo quy dinh ctia phap luat vé xay dwng

o ; Doanh nghié
dé t6 chirc tham dinh , gnic E)
e e £ e . . R dw an PPP can
- Lap thiét ké gwi co quan chuy,en’mon theq quy dinh cla trinh tham dinh
phap luat khac c6 lién quan d& t& chire thdm dinh rinh tham din

- Béi véi tidu dw an hodc hang muc s dung vén dau tw cong: va ApheA duyét
gtri kém dy toan dé thadm dinh. thiét ké

Phé duyét: Doanh nghiép dw an PPP phé duyét thiét
ké, dy toan

https://thuvienphapluat.vn/van-ban/dau-tu/Luat-Dau-tu-theo-hinh-thuc-doi-tac-cong-tu-so-64-2020-QH14-374160.aspx (truy cap 01/08/2020)
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GIAM SAT & NGHIEM THU CHAT LUQNG CONG TRINH Ve
PIEU 58, 59,61 LUAT SO 64,/2020/QH14
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- Doanh nghiép dw an PPP chiju trach nhiém vé

chét lwong, tién d6 thwe hién dy an;

- Doanh nghiép dw an PPP chiu trach nhiém td
chirc quan ly, giam sat vé chét lwong, nghiém thu | Doanh nghiép

cac hang muc va toan bo cong trinh. dw an PPP can
. . ) _ N giam sat chat
- Sau khi hpan thanh cong trinh... doanh nghiép dw ché chét Ivong

an PPP t0 chirc nghiém thu cbng trinh ... theo cong viéc

quy dinh cGa phap luat vé xay dwng hodc phap

luat khac cé lién quan...

https://thuvienphapluat.vn/van-ban/dau-tu/Luat-Dau-tu-theo-hinh-thuc-doi-tac-cong-tu-so-64-2020-QH14-374160.aspx (truy cap 01/08/2020)
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KIEM DINH CHAT LUONG CONG TRINH TRONG QUA TRINH N
XAY DUNG
PIEU 59 LUAT SO 64/2020/QH14
- Co quan ky két hop déng c6 trach nhiém ...td chirc kiém dinh chat lwong bd
phan, hang muc va toan bd cong trinh, ...khi c6 nghi ngo’ vé chat lwgng hoac khi
c6 yéu cau clia co quan quan Iy nha nwéc co thdm quyén.
- Co quan ky két hop dong dworc thué tw van hd tro thwe hién
- Chi phi thué tw van kiém dinh chét lwgng va chi phi khac lién quan :

- Trwdng hop .. chat lwong cong trinh, ...khéng dap (rng yéu cau tai hop ddng do 16i cua
doanh nghiép dw an PPP, nha thau thi doanh nghiép dw an PPP chiu trach nhiém
thanh toan cac chi phi;

- b) Trwong hop ...chét lvong cong trinh .. dap tng yéu cau tai hop dong hoic .. khong
dap &ng yéu cau tai hop dong nhuwng khéng do 16i clia doanh nghiép dw an PPP/ nha
thau: co quan ky két hop ddng st dung chi phi trién khai thuc hién dw an dé thanh toan.

https://thuvienphapluat.vn/van-ban/dau-tu/Luat-Dau-tu-theo-hinh-thuc-doi-tac-cong-tu-so-64-2020-QH14-374160.aspx (truy cap 01/08/2020)
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GIAI QUYET TRANH CHAP HO'P DPONG XD TRONG DU’ AN PPP
PIEU 97 LUAT SO 64/2020/QH14

- Tranh chép gitra doanh nghiép du an PPP v6i cac t6 chirc kinh té tham gia thuc hién dy
an dwoc gidi quyét thong qua thwong lwgng, hoa giai, Trong tai hoac Toa an.

- Tranh chép gira nha dau tu trong nwoc hoc doanh nghiép dv an PPP do nha dau tw
trong nwée thanh lap véi cac to chire kinh té Viét Nam dwoc gidi quyét tai Trong tai Viét
Nam hodc Toa an Viét Nam.

- Tranh chép gitra nha dau tw hodc doanh nghiép dw an PPP v&i td chirc, ca nhan nuwéc
ngoai duoc gidi quyét tai mot trong cac co' quan, td chivc sau day: a) Trong tai Viét Nam;
b) Tda an Viét Nam; c) Trong tai nwéc ngoai; d) Trong tai quéc té; d) Trong tai do cac bén
tranh chap théa thuan thanh lap.

- Tranh‘chép duoc giai quyét béng Trong tai theo quy dinh tai hgp déng dw an PPP va cac
hop dong lién quan la tranh chap thwong mai.

https://thuvienphapluat.vn/van-ban/dau-tu/Luat-Dau-tu-theo-hinh-thuc-doi-tac-cong-tu-so-64-2020-QH14-374160.aspx (truy cap 01/08/2020)
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DU AN PPP? =1 :
Goi thau nhd < 500.000USD, thai gian < 6 thang : = J
FIDIC Quyén xanh |4 1999 (s& cap nhat Q3-2020) @
Goéi thau xay I&p khong gém thiét ké: FIDIC quyén
dé 201 7 EMPLOYER

DISCUSS

IN DETAIL PESIGN

Goi thau thiét ké- xay dwng (gdm ca nha may):
FIDIC quyén vang 2017

FiC

Goi thau thiét ké - xay dwng cong trinh ngadm: FIDIC
quyén xanh ngoc 2019 &

Fixed price - lump sum
Little employer involvement
No major unforeseen risks

Goi thau chia khoéa trao tay: FIDIC quyén bac 2017

Goi thau thiét ké- xay dwng- van hanh: FIDIC quyén
vang kim 2008

Go6i thau van hanh — thiét ké- xay dwng- van hanh:
FIDIC quyén ddng sé phat hanh Q4-2020
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https://fidic.org/bookshop/about-bookshop/which-fidic-contract-should-i-use (truy cap 01/08/2020)
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s 2 . A
- Chia se rui ro trong Ho'p dong FIDIC

Nha dau tw/ Doanh

Chuyén giao rdi ro Nha thau EPC chiju phan

nghiép dw an chju phan | 1&n rai ro
Ién rdiro

o, Chia khoa trao tay HOP dong thiét ké- cung
Xay lap cap thiét bj cong nghé va

Thiét ké - Xay dung

| thi cdng xay dwng

I
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FIDIC Quyén vang

FIDIC Quyén
b6 2017

FIDIC Quyén

Bac 2017 30/2016/TT-BXD
(dwa trén FIDIC

Quyén Bac 1999)
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FIDIC Quyén Bac 2017 (EPC/Chia kh¢ L
Quyén Bac ( la khda trao tay) ' #
'//_-I. “\-‘?é
€O THE AP DUNG véi gbi thau EPC trong du én PPP néu:
- Nha dau tu/ Doanh nghiép du an PPP chiu toan bd trach nhiém vé thu x€p tai chinh,
xay dung va van hanh dy én (khéng st dung v8n dau tu céng)
- Doanh nghiép dy an PPP khéng s dung Nha tu van, khéng muén can thiép vao qua
trinh va tién do xay dwng cla Nha thau EPC, mién 13 két qua hoan thanh dap tng [
yéu cau / chi s6/ méc.
- Cacbén lién quan (Nha dau tu, Bén cho vay, ...) san sang chap nhan tra gia cao hon ’
cho Nha thiu EPC dé Nha thau chju thém rdi ro nhwng van dam bao khéng kéo dai
thoi gian va phat sinh chi phi. i
KHONG PHU HOQP véi goi thau EPC trong dy an PPP néu: '
- Khéng c6 dd thoi gian hodc théng tin cho cdc Nha thau EPC dy thau thuc hién céc 'J
thiét k&, cac nghién ctru danh gia rdi ro va tinh toan chi phi > 2 ——
Can can trong khi
- Doanh nghiép dy an PPP / Nha Tu van gidm sat chit ché céng viéc va phé duyét hau ,
hét cac ban vé ap dgng FIDIC
\ " ok n Bac tron
- Nhiéu cong trinh ngam hodc khu vyc khong thé kiém tra Quye ac tro g dU’
an PPP
FIDIC, Biéu kién Hop déng cho Dy dn EPC/ Chia khoa trao tay (Xuat ban Ian thr hai 2017, Hiép hdi Tu van xay dung Viét Nam dich, Nha xuat ban Xay deng 2019)
https://fidic.org/bookshop/about-bookshop/which-fidic-contract-should-i-use (truy cap 01/08/2020) 14
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FIDIC Quyén Vang 2017

Thiét bi cong trinh &

Thiét ké - xay dung

DAC DIEM:

- Chia sé rli ro cdng bang gitta Doanh nghiép dy 4n PPP va Nha thau EPC

- Pham vi: thiét k& va xdy dung cdng trinh, va cé thé cung cap thiét bj cong
trinh

- Bao gbm bét ky t6 hop cac cdng trinh ha tang, co, dién va/hoic cdng viéc xay
dyng nao

- Doanh nghiép dy &n PPP sl dung Nha tuw van dé quan ly dy én

PHU HOP véi goi thau EPC trong dy an PPP néu:

- Khdng cé dd thoi gian hodc théng tin cho cac Nha thau EPC dy thau thuc hién
céc thiét k&, cac nghién clru danh gid rdi ro va tinh todn

- Doanh nghiép dy an PPP/ Nha Tu van gidm sat chat ché cdng viéc

- Doanh nghiép dy &n PPP/ Nha Tw van kiém tra hau hét céc ban vé

FIDIC Quyén
vang phu hop
v&i gbi thau EPC
trong dy an PPP

FIDIC, Biéu kién Hop ddng Thiét bj cong trinh & Thiét ké xdy dung (Xuat ban Ian tha hai 2017, Hiép hoi Tu van xay dyng Viét Nam dich, Nha xuat ban X3y diyng 2019)
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Engineering Advancement
Association of Japan (ENAA)

Dac diém:

Gan gii v&i phap luat xay dwng Viét
Nam, (Nhat Ban va Viét Nam déu la 2
nwéc dan luat).

L powla
INTERSAIION AL (ORTRACY
Procr Mt e S

Ngon ngi¥ rd rang dé hiéu, nhét la cho
nguwoi khdng noi tieng Anh.

Gén lién véi qua trinh xay dwng cGa nha
may dién va céng nghiép

D3 c6 kiém nghiém qua mot giai doan dai
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i ENGINEERING,
PROCUREMENT and
SUPPLY
far
Plant Canstruction.

e

dwoc dung la mau hgp dong nha may
cta Ngan hang thé giéi.

ENAA phu hop véi hop ddng
EPC/Chia khoa trao tay cac
dw an nha may céng nghiép

https://www.enaa.or.jp/EN/activities/model.html (truy xuat 07/08/2020)

16

Bai 3. Hop déng xay dung trong dy an PPP
(Nguyén Nam Trung)




Toa dam truc tuyén vé Luat dau tw theo 08/08/2020 (HCMUL-SCLVN)
phwong thiere doi tac cong tw

A iy S
Hop dong NEC4 (Anh) S
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Flexibility — Range of Contracts
Consultancy Book
Works Various contracts including: -, Engineering and Construction Contract (ECC)
and B (nextsiide)
Subcontracts Subcontract to Red Book Engineering and Construction Subcontract (ECS)
Engineering and Construction Short Subcontract (ECSC)
Services - Term Service Contract (TSC)
Design, Build, Operate HBODK NEC4 Design Build Operate (DBO)
Framework - Framework Contract
Alliance = Alliance Contract (multiparty contract launched June 2018)
Joint Venture (JV) Joint Venture agreement for
international JVs
17
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Hop dong NEC4 (Anh) !
] i o o o i o i o Vi hop dong
ECC ¥ L X
Option H H FIDIC bang tiéng Anh
' thi NEC4 cho
Lump sum 2 1] 11 [Silver] ’
A = FIDIC : phép Doanh
§ Yellow | nghiép dw an
Remeasurement . PPP c6 swv linh
(BoQ) 2 | n
o3 hoat trong bién
Target % Flexibility with /: soan hgp dong
B &) < NECEmimeing /| v&i cac nha thau
| and Construction av d
Reimbursable Contract (ECC) 1 Xay dwng.
(‘cost plus’) i s e i, i G ), o, st i
0% 100%
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